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Abstract
It is submitted in this article that assisting/encouraging is normatively different from and less harmful and
dangerous than perpetration, and that the unfairness and injustice of complicity is doubled in the context of
extended joint criminal enterprise. The defendant’s participation in the underlying crime is constructed as
participation in the collateral crime and such fictitiously constructed participation is further constructed as
actus reus of the collateral crime; and the defendant’s foresight of the collateral crime is constructed as
intention to assist/encourage the collateral crime and such fictitiously constructed mental state is further
constructed as sufficient mens rea for the collateral crime. The double constructive nature of this doctrine
cries out for legal reform, especially in jurisdictions where it is still retained as a sui generis doctrine. It is
proposed that a new lesser offence of risking another’s collateral offending will serve better the purpose of
fair labelling and proportionate punishment.
Key Words: Extended joint criminal enterprise; constructive liability; change of normative position; fair
labelling; proportionate punishment; risk-taking

Introduction

The common law doctrine that a person could be liable for a collateral crime B committed by
his or her confederate if he or she shared a common purpose with that person to do crime A
foreseeing that crime B might be committed in the course of doing crime A is under intensive
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debate in recent years. This doctrine is termed as ‘joint enterprise complicity’1 or ‘parasitic
accessorial liability’ 2 in England and Wales and ‘extended joint criminal enterprise’ in
Australia3 and Hong Kong.4 Under this doctrine there is no need to prove that D had
provided actual assistance or encouragement to the commission of the collateral crime by P.
It was held that D’s liability for the collateral crime hinged on his or her participation in the
underlying crime with a foresight that the collateral crime might be committed by P in the
course of doing the underlying crime. 5 Such a doctrine could be said to have gained its life
after Chan Wing-Siu v The Queen —a 1985 decision of the Privy Council.6 This case was
then followed by R v Powell and English7 in England and Wales as a leading case for joint
enterprise complicity, which had been applied thereafter until it has been abolished by the
recent case of R v Jogee.8 Now, it is the law in England and Wales that for an accessory to be
liable for the offences committed by the perpetrator it has to be proved that the accessory has
actually assisted or encouraged the perpetrator intending to assist/encourage the perpetrator to
commit the target crime; and foresight that P might commit the crime is not sufficient to
make D liable for that crime. 9 This reinterpretation of the law of complicity receives
support10 as well as challenges.11
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The High Court of Australia in its recently decided case Miller v The Queen12 rejected to
follow R v Jogee holding that all parties to a joint criminal enterprise should be liable for any
collateral crime committed by a co-venturer that is within the scope of their agreement and
that an incidental crime contemplated by the parties is within the scope of the agreement.13
The most recent Hong Kong case involving joint enterprise complicity is HKSAR v Chan
Kam-Shing, 14 which reiterated that joint enterprise complicity is distinct from standard
complicity of assisting/encouraging,15 and that Chan Wing-Siu should be followed in Hong
Kong. The law governs joint enterprise complicity is no longer common.16 The divergence
among these three influential cases is whether Chan Wing-Siu v The Queen has set the correct
mens rea element to make a participant in a joint criminal enterprise liable for any collateral
crime committed. Likewise, many scholarly works have focused on the mens rea part of
complicity liability providing us very illuminating ideas about whether the law is well
principled.17 However, this paper will provide a different perspective looking into the double
constructive nature of extended joint criminal enterprise liability, which will cover both the
actus reus and mens rea aspects.
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The Common Law Doctrine of Extended Joint Criminal Enterprise
The term “joint enterprise” can be used to refer to “three related but not identical situations”18
where two or more people agree to commit an offence or share with each other an intention to
commit an offence. The first situation refers to the case where all participants act in concert
as co-perpetrators to commit a single crime and the crime is subsequently committed. This is
a straightforward case of perpetration and it has nothing to do with complicity. The second
situation involves the case where D and P have a common purpose to commit a single crime
with D being the assister/encourager and P being the perpetrator and the crime is
subsequently committed by P. This is a standard case of complicity, and P will be liable for
the crime as a perpetrator while D will be liable for the crime as an accessory. The third
situation is the one that attracts special attention from scholars and commentators.19 It covers
the case where two persons act in concert to commit a crime A, over which they all share a
common purpose, and in the course of it one of them has committed crime B which the other
person has foreseen as a possible incident. The first two situations could be deemed as
standard case of joint enterprise, or "plain vanilla" joint enterprise according to Professor
Simester. 20 The third situation is the target of this paper, i.e. extended joint criminal
enterprise.
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The rule regarding joint enterprise cases in English criminal law can be traced at least as far
back as Lord Dacre’s case, 21where Lord Dacre and some others agreed to steal deer in a
park with one of the participants in the theft of the deer killing a gamekeeper. Lord Dacre
was on the other side of the park but they were all held liable for murder,22 because they were
acting in concert and were impliedly encouraging each other to use whatever force was
necessary to avoid arrest. It can be said that the collateral crime is authorised impliedly by
those participants in the enterprise and therefore it was a plain vanilla case of joint enterprise.
Sir Matthew Hale wrote that if several persons come to commit an unlawful act and were
present at the time of the act, they will all be liable for that crime though only one of them did
it. 23 The same dictum was adopted by Sir Michael Foster in his Crown Cases:24

So that if several persons set out together, or in small parties, upon one common design, be it
murder or other felony, or for any other purpose unlawful in itself, … they are all, provided the
fact be committed, in the eye of the law [equally liable]; … for it was made a common cause with
them, each man operated his station at one and the same instant, towards the same common end,
and the part each man took tended to give countenance, encouragement, and protection to the
whole gang, and to insure the success of their common enterprise.

The standard case of joint enterprise faces few challenges because it goes through the route
either of co-perpetration or standard complicity of assisting or encouraging. If all participants
have committed the actus reus of the crime with required mens rea then they should all be
liable for the crime as perpetrators. If only one of them has committed the crime, the rest of
them have given encouragement by agreeing that the crime should be committed and
therefore should be liable as accessories. It is a logical conclusion by applying the "plain
21
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vanilla" joint enterprise that if participants only had a common purpose to steal, and the
collateral crime of one of them was merely the result of the situation in which he found
himself, without any previous agreement, then the rest should not be liable for this collateral
offence. 25

The key question is what is included in the common purpose. If D and P have a common
purpose to do crime A and in the course of it P has committed crime B, under what
circumstances can it be said that crime B is included in the common purpose as well? In the
19th century case of R v Cramp, it was held that ‘a person is an accomplice in the crime
charged if he took part in its commission, and was privy to the criminal intent of the thing
done.’26 According to such reasoning, a person who participated in a joint enterprise of doing
crime A knowing or contemplating the incidental crime B, will be deemed as providing
encouragement not only for crime A but also for crime B. Subsequent cases used terms such
as “within the scope of the joint enterprise” 27 and “within the ambit of the common
agreement”28 to decide whether D should be liable for P’s collateral offence in the course of
executing the underlying crime of their joint enterprise. 29 At this stage terms like
“contemplation” and “foresight” started to emerge in judgments. In Davies v DPP, it was
held:30
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In particular, I can see no reason why, if half a dozen boys fight another crowd, and one of them
produces a knife and stabs one of the opponents to death, all the rest of his group should be
treated as accomplices in the use of a knife and the infliction of mortal injury by that means,
unless there is evidence that the rest intended or concerted or at least contemplated an attack with
a knife by one of their number, as opposed to a common assault.” [My emphasis]

The Court in this judgment made contemplation an alternative to intention. The law tended to
divert from the route of common purpose to another route of foresight. At first, it seems to
require that any collateral crime committed has to be within the common purpose, which
means there is a tacit agreement or conditional common intention among participants over the
collateral crime.

And gradually it was asserted that a collateral crime falls within the

common purpose if it is within the contemplation of participants or if it is foreseen as a
possible incident of the execution of their joint criminal enterprise.31 The fact that D has
foreseen or contemplated the collateral crime works as evidence from which a jury can
conclude that the collateral crime is within the common purpose. Finally, foresight was made
a sufficient fault element to make participants fully liable as perpetrators for the collateral
crime in Chan Wing-Siu v The Queen.32 The Privy Council observed that the joint enterprise
case must depend rather on the wider principle whereby D is criminally liable for acts done
by P of a type which the former foresees but does not necessarily intend.33 It is not my
intention to examine whether Sir Robin Cooke in this case had misinterpreted the doctrine of
joint enterprise.34 However, the objective effect of this case is that D will be made fully liable
for the collateral crime committed in the course of their joint enterprise to do the underlying
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crime as long as the collateral crime is foreseen by D and no common purpose or shared
intention is required on the part of D with regard to the collateral crime. This extended joint
criminal enterprise liability is distinct from the “plain vanilla” joint enterprise in that it does
not require common intention. This form of liability is distinct from standard complicity as
well in that it does not require actual assistance or encouragement given to the collateral
crime and that D’s participation in the underlying crime with a foresight of the collateral
crime is sufficient to make him or her fully liable as a perpetrator for that crime.35 The wrong
in standard complicity is grounded on D’s contribution to the target crime while the wrong in
extended joint criminal enterprise lies in the mutual embarkation on the underlying crime
being aware that the collateral crime might be committed.36

English courts however take this extended joint criminal enterprise liability as an aspect of
complicity37 asserting that by joining in the underlying crime, the participant has lent himself
to the enterprise and by so doing has assisted or encouraged the perpetrator in the collateral
offending. It was held that once a common purpose to commit the underlying crime is proved
there is no need to look for further evidence of assisting or encouraging.38 However, this
assertion is based on a legal fiction that by agreeing to do crime X the defendant, ipso facto,
assists or encourages crime Y. 39 But this is not always the case. Joining in an enterprise of
robbery does not always mean D agrees that murder should be committed as well. For
example, it is D’s first offending and D has never thought about implicating himself in the
35
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most serious offence of murder. Furthermore, in some cases, D has expressed his or her
dissent in using any violence and therefore it can hardly be said that, by joining the
underlying offence, D has actually provided assistance or encouragement to the collateral
offending of which D strongly disapproves.

It is submitted, with the support of a number of scholars,40 that extended joint criminal
enterprise liability is distinct from standard complicity because under extended joint criminal
enterprise liability it is not necessary to prove that P is actually assisted or encouraged by D’s
conduct with regard to the collateral crime,41 neither is it necessary to show that D intends to
do an act of assisting or encouraging. It is also submitted that the defendant’s full liability for
the collateral crime has a double constructive nature. Take the typical robbery/murder case
for instance, a participant in an enterprise of robbery would be made fully liable for murder in
the same way as the perpetrator of murder if he or she foresaw as a possibility that P might
kill someone in the course of the robbery even if he or she had expressed his or her dissent to
any killing. On the one hand, D’s participation in robbery is constructed as assisting or
encouraging the collateral crime of murder and such constructed assistance or encouragement
is further constructed as actus reus of murder (unlawful killing of a human being). On the
other hand, D’s mere foresight of the commission of murder is constructed as sufficient mens
rea for standard complicity (an intention to assist/encourage knowing or foreseeing the
essential matters of murder) and such constructive mens rea sufficient for standard
complicity is further constructed as sufficient mens rea for murder (an intention to kill or
cause grievous bodily harm). A person, under extended joint criminal enterprise liability, is
made fully liable for the collateral crime when he or she has not even assisted or encouraged
40
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its commission, nor has he or she ever intended its commission. Such double constructive
liability fails to reflect correctly the harm-doing and personal culpability of the individual
who merely risks the collateral crime by joining in the underlying crime.

Attempts Made to Justify Extended Joint Criminal Enterprise
Doctrine

Extended joint criminal enterprise liability is an extension to standard complicity making a
participant fully liable as a perpetrator for the collateral crime which falls outside their
common purpose, and therefore it need be justified. We have seen several attempts made
tying to justify extended joint criminal enterprise liability as a mechanism to make a
participant fully liable for the collateral crime, namely the change of normative position
theory,42 the association theory43and pragmatic and policy reasons. 44 However, none of them
gives convincing justification for extended joint criminal enterprise liability.

The change of normative position theory is normally invoked to justify a strict liability
element in a crime. Professor Gardner is the most erudite scholar to be seduced by the change
of normative position theory. Gardner states that by committing assault a person changes his
normative position and therefore certain adverse consequences and circumstances, which
would not count against him but for his original assault, now count against him

42
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automatically.45 Arguments for dispensing with a strict proportionality principle are premised
on the view that a culpable wrongdoer may have forfeited an entitlement to punishment that
is proportionate to his or her past harm-doing and personal culpability,46 because he or she
has changed his or her “normative position”.47 Professor Horder argues: “The fact that I
deliberately wrong V arguably changes my normative position vis a vis the risk of adverse
consequences of that wrongdoing to V, whether or not foreseen or reasonably foreseeable.” 48
In the context of extended joint criminal enterprise liability, professor Simester has argued: 49

Through entering into a joint enterprise, S changes her normative position. She becomes, by her
deliberate choice, a participant in a group action to commit a crime. Moreover, her new status has
moral significance: she associates herself with the conduct of the other members of the group in a
way that the mere aider or abettor, who remains an independent character throughout the episode,
does not.

Professors Horder and Hughes also adopt Professor Simester’s justification for extended joint
criminal enterprise liability. 50 Change of normative position theory has strong opponents.
The leading opponents are Professors Ashworth,51 Baker52 and Mitchell.53 Plausible though it
looks, the change of normative position theory stays far from being a satisfactory one in
45
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justifying a person’s liability for the unintended consequences resulting from his commission
of a crime. In the first place, it is implicit what kind of normative position it is to be changed
by committing a crime. It is true that criminal law sets out an abstract general rule that we
should not infringe others’ interests by committing crimes;54 so when each individual in our
society acts lawfully, peace and mutual respect are guaranteed. In this sense, it could be said
that a person’s normative position as an innocent individual who is protected from criminal
prosecution has been changed. However, criminal law, especially contemporary criminal law,
is not just a simple system in deciding what is lawful and what is unlawful; it is much more
than that. Criminal law takes culpability and harm as the basis for imposing criminal
liability55 and has developed a sophisticated and interactive system to categorise different
types of wrongs into different crimes. The normative position of an offender varies due to the
crimes he has committed. The ambiguous and implicit explanation of what the exact
normative position is cannot answer why a person by committing one kind of criminal
wrongdoing should be responsible for a specific harmful unintended consequence ensued.
We need a much clearer interpretation of what the normative position is.

In the second place, we are told that by committing a common assault on V, D had changed
his normative position vis-à-vis V in such a way as to render D liable for greater harm than D
foresaw when he was committing the assault, but we are not told why this should be so.56
Professor Ashworth observes that most defenders of change of normative position theory
state it is “intentionality” that changes a person’s normative position.57 However, based on
the notion of intentionality it encounters problems in applying to impulsive conduct or acts
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done in temper.58 Moreover, an intention to commit a specific crime does not indicate an
intention to bring any harm of any description. Supporters have provided some restrictive
principles to prevent it from making a person liable for consequences, which have too great a
moral distance from what has been anticipated. It is asserted that entering the same family of
offenses, as by committing a common assault, is said to be sufficiently morally significant to
justify holding D liable for some more serious offenses against the person.59 However, we are
still unclear about why the intentional or knowing commission of a crime of the same family
should render a person criminally liable for the unforeseen consequences of the conduct,
which might otherwise be described as accidental. As Professor Simons points out, “it is
empirically absurd and normatively unacceptable to interpret every decision to commit a
serious crime as an intentional waiver of the right to proportional treatment.”60 It would be
unjustifiable to say the defendant has forfeited all his or she rights to fair labelling and
proportionate punishment to any consequences that follow from his or her conduct just
because his or her very first conduct is a crime. No good reasons have been given for why
and how the normative position is changed, other than the assertion that there has been a
change of normative position, and that begs the question.61

The change of normative position theory encounters more problems in the context of
extended joint criminal enterprise to justify holding D liable for P’s collateral offending. In
perpetration liability, it is the defendant’s own act that has caused the unintended
consequence; but in the context of extended joint criminal enterprise, quite differently, it is
58
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the autonomous and independent perpetrator’s deliberate voluntary action that has caused the
prohibited harm in the collateral crime. There is a big moral difference between a person
taking the consequences of his or her own personal acts and taking the consequences of the
autonomous and independent conduct of another.62 It might be plausible to say that the
defendant has changed his or her normative position with regard to the protected interest in
the underlying crime he or she assisted/encouraged, but it is unjustifiable to say that such a
defendant has changed his or her normative position in relation to any protected interest in
any possible incidental crime which is not even the product of his or her own conduct. The
change of normative position theory cannot justify making a participant in a joint criminal
enterprise fully liable as a perpetrator for the collateral crime because it fails to notice the
double constructive nature of extended joint criminal enterprise liability. Actually, the
theory’s initiator Professor Gardner has not only abandoned his original assertions, but has
repudiated any suggestion that his aim was to present a positive justification for any
constructive liability.63

Professor Virgo puts forward an association theory to justify extended joint criminal
enterprise liability. He holds that a person should be liable for the commission of the
substantive offence by another where he can be considered to be associated with it,64 and that
complicity liability can be based on foresight and association.65 According to Virgo, actus
reus of complicity can be based on association only; and D, who participates in an underlying
crime with the foresight that a collateral crime might be committed, can be deemed to have

62

Baker, n. 19 above, 82.

63

John Gardner, Offences and Defences (Oxford: Oxford University Press 2007) 246-247.

64

See Virgo, n. 17 above, 860.

65

Ibid, 862.

14

associated himself with the collateral crime.66 Therefore, extended joint criminal enterprise is
one aspect of complicity, not a distinct principle.

It is submitted that this association theory is indefensible in justifying extended joint criminal
enterprise liability. To begin with, the argument that mere association is one form of the
conduct element of complicity is never admitted by case law. Standard complicity liability
requires actual assistance/encouragement though it does not matter whether the
assistance/encouragement makes a difference to the commission of the target crime. 67
Professor Virgo defends his assertion that association is sufficient actus reus for derivative
complicity by considering the prize fight case. He states: 68

Spectators at a prize fight can be considered to be accessories not simply because of their
voluntary presence, but where their presence was not accidental, because they could be considered
to have acted in concert with those who were fighting, so that they are associated with it, even
though it cannot be proved that the fighters were actually encouraged by their presence and the
fight would have occurred without their presence.

If there is an agreement that spectators will be present at the prize fight, it is not problematic
to argue that the spectators have encouraged the fight by their presence. However, if there is
no such agreement or common purpose between spectators and the fighters it is implausible
to take people who are merely present at the scene as encouragers. It was held in R v Coney69
that mere voluntary presence at an illegal prize fight, without any positive action, was only

66
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prima facie and not conclusive evidence of abetting the substantive crime. However,
according to Virgo,70 knowing presence at a prize fight would be enough to hold a spectator
at a prize fight, with nothing more, liable as an accessory. The court did mention the term
“association” in R v ABCD71 but the judgment should be read as a whole and in line with
other leading cases as well. It was held by English courts that where D joined a criminal
enterprise to do the underlying crime, his continuous participation in the enterprise, after
foreseeing a collateral crime might be committed, would be regarded as assisting or
encouraging the collateral crime.72 R v ABCD73 used association to support the argument that
by associating himself or herself with the enterprise of doing the underlying crime, D was
giving assistance/encouragement to the collateral crime rather than to use mere association as
an independent sufficient actus reus for complicity. Therefore, the premise of professor
Virgo’s association theory, that association is sufficient actus reus for derivative complicity,
seems to be wrong; and any arguments based on this premise are questionable.

Based on that premise, Professor Virgo argues that collateral joint enterprise liability is one
aspect of derivative complicity liability, and that D’s participating in the underlying crime
with a foresight of the collateral crime is enough to make D fully liable as an accessory for
the collateral crime as D is sufficiently associated with the collateral crime. Association with
foresight could be used to infer tacit agreement or conditional intention to assist/encourage
the

target

crime,

but

association

itself

is

not

sufficient

as

amounting

to

assisting/encouraging.74 There are plenty of cases where a person could associate himself

70

Virgo, n. 17 above, at 861.

71

R v ABCD [2011] QB 841.

72

R v Reid [1976] 62 Cr App R 109, 112; R v Hyde [1991] 92 Cr App R 131, 135. R v Powell and English [1999] 1 AC 1,

13; R v Mendez [2011] QB 876, 882.
73

R v ABCD [2011] QB 841.

74

Baker, n. 19 above, 17-21.

16

with another person’s crime without assisting or encouraging. A person may harbour secret
thoughts and associate himself with another’s murder as he would like to see the victim get
killed as well, but secret thoughts are not physical acts of encouragement or assistance.
Moreover, the assertion that D’s joining in the underlying crime with the foresight that a
collateral crime might be committed sufficiently associates him with the collateral crime,75 is
misleading. D may have agreed with P to commit a burglary, but that does not mean
conclusively that D has associated himself with murder which is collateral to the burglary.
D’s foresight that murder might be committed can only be used as evidence to infer whether
D has tacitly agreed or conditionally agreed that murder should be committed.76 Association
theory does not tell us why mere association can equal the perpetration of the collateral crime
and why mere foresight that another person might commit the collateral crime can equal the
requisite mens rea of the collateral crime.

Neither the change of normative position theory nor the association theory can justify
extended joint criminal enterprise liability. However, courts have taken pragmatic and policy
reasons to support extended joint criminal enterprise liability.77 In the leading English case of
R v Powell and English,78 three main pragmatic and policy considerations were listed to
justify extended joint criminal enterprise liability. Firstly, it was asserted that extended joint
criminal enterprise liability is necessary for crime control because “experience has shown
that joint enterprises only too readily escalate into the commission of greater offences”.79
Secondly, it was contended that the doctrine of extended joint criminal enterprise relates to
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“the need to give effective protection to the public against criminals operating in gangs”.80
Thirdly, it was argued that “in the real world proof of an intention sufficient for murder
would be well nigh impossible in the vast majority of joint enterprise cases.” 81 Such
pragmatic and policy considerations have received support from scholars as well. Professors
Simester and Sullivan argue that, “a group constituted by a joint unlawful enterprise is a form
of society that has set itself against the law and order of society at large”,82 which imports
additional and special reasons why the law must intervene. However these considerations are
not convincing justifications.

With regard to the first and second assertions that extended joint criminal enterprise liability
serves the purpose of crime control and deterrence, I will show that the deterrence function is
not as effective as English courts have alleged. Criminal law does dislike joint criminal
enterprises because of their dangerousness to society; and therefore criminal law needs to
take effective actions against joint criminal enterprises, especially gang activities. However,
this does not mean that the only way we can deal with them is to apply double constructive
liability that manifested in the extended joint criminal enterprise doctrine. A participant in a
joint criminal enterprise to do a less serious underlying crime only would not be deterred
from killing, since he has not killed;83 nor would such a person get his just desert for killing
should he be sentenced to life imprisonment. Professor Dressler argues that “accomplice
liability rules may be unjust, and not incidentally, counter-utilitarian, because—unlike all
other aspects of criminal responsibility—they are not tied to the doctrine of [direct]
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causation.” 84 Posner 85 and Shavell 86 have argued that without any deterrent benefit,
punishment is pointless. Punishing a participant in a joint enterprise for any collateral crime
he foresaw as a possibility may serve the purpose of general deterrence for it gives the
general public a signal that joining a joint criminal enterprise is something they should avoid.
But it remains problematic to achieve such abstract general deterrence at the cost of justice
and fairness by adopting a doctrine, which is incompatible with basic contemporary criminal
law principles such as fair labelling and proportionate punishment. A fair and just criminal
justice system can achieve the deterrence goals with the use of fair labelling and
proportionate punishment.87 No extra benefit is gained from having unfair crime labels and
disproportionate punishments based on double constructive liability which collateral joint
enterprise liability allows for. Unjust punishments lead to disutility as far as deterrence is
concerned.88

Furthermore, it seems that punishing a participant using such double constructive liability
could not achieve the goals of specific deterrence either. It is the perpetrator’s autonomous
and independent choice to commit the collateral crime, over which a participant in the joint
enterprise has no control; therefore the cost-benefit evaluation may not work in the mind of
the participant over an act which he has no control. There are many costs and benefits for
those choosing to participate in a joint criminal enterprise foreseeing certain potential
collateral crimes might be perpetrated by one of the participants in executing the underlying

84

Dressler, n. 17 above, 93.

85

Richard A. Posner, "An Economic Theory of the Criminal Law" (1985) 85(6) Columbia Law Review 1193, 1220.

86

Steven Shavell, "Criminal Law and the Optimal Use of Nonmonetary Sanctions as a Deterrent" (1985) 85(6) Columbia

Law Review 1232, 1256-1257.
87

Clayton v The Queen [2006] 168 A Crim R 174, 217-218.

88

Thomas J. Miceli and Kathleen Segerson, "Punishing the Innocent along with the Guilty: The Economics of Individual

versus Group Punishment" (2007) 36(1) Journal of Legal Studies 81; Contra, Kenneth W. Simons, "Retributivists Need Not
and Should Not Endorse the Subjectivist Account of Punishment" (2009) 109 Columbia Law Review Sidebar 1, 9.

19

crime, but it is difficult to imagine any simple calculation as justifying equal liability for
those participants and the perpetrators with regard to the collateral crimes. Special deterrence
can only work well when those it aims to deter know the law or have a chance of guessing
what the law might be.89 However, publicly available information about collateral joint
enterprise liability is patchy and ad hoc90 and many who are convicted through collateral
joint enterprise perceive the law only after being convicted. And those who are convicted
through extended joint criminal enterprise liability, especially for murder, often refuse to
accept that the label and sentence they have received justly reflect their wrongdoing.91
Consequently, the deterrence effect of unfair punishment seems not as effective as the
English courts hold.

With regard to the third pragmatic consideration that extended joint criminal enterprise
liability will alleviate the prosecution from unrealisable burden of proof,92 it is submitted that
principles of justice should not be abandoned in order to get easy convictions. The extended
joint criminal enterprise liability has the advantage that if the Crown cannot prove which
gang member perpetrated the collateral crime it can convict them all, if it can prove it had to
be one of them, 93 and that the Crown need not prove intention on D’s part but mere
recklessness would be enough.94 When the state finds it difficult to prove criminal charges
using personal liability offences it may find it easier to use mechanisms that deem all present
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equally liable, but this sort of collective liability is unjust. It is also counter-utilitarian.95
Extended joint criminal enterprise liability has caused serious difficulties for juries due to its
complexity and lack of clarity.96 It is reported that collateral joint enterprise liability has been
the subject of a high number of appeals in recent years.97 Most of the difficulties have to do
with the complexity of the rules, not with proving the facts or proving who did it. There are
many cases where it is difficult for the prosecution to prove beyond reasonable doubt the
required mental elements of a crime, but this does not mean the fault element should be
supplanted with one that is easier to prove—or with strict collective liability for the entire
group. There is nothing to be gained by obtaining easy convictions at the cost of
circumventing the core principles of justice. Failures of justice due to difficulties of proof in
multi-party cases should be addressed directly, rather than by creating fictitious rule.

The Extreme Unfairness and Injustice of Double Constructive
Liability Manifested in Extended Joint Criminal Enterprise Doctrine

It has been argued above that the doctrine of extended joint criminal enterprise manifests a
form of double constructive liability, which cannot be justified normatively. Now the extreme
unfairness and injustice of such a double constructive liability will be expounded.

Stand complicity is a form of constructive liability in that an accessory’s full liability for the
target crime is constructed on his or her participation in the commission of that crime. His or
her assisting/encouraging the commission of the target crime is constructed as perpetration of

95
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that crime, and his or her mens rea in assisting or encouraging its commission is constructed
as requisite mens rea of that crime. However, assisting/encouraging is normatively different
from perpetration; the latter causes the prohibited harm in the target crime but the former
merely contributes to the occurrence of that prohibited harm in a remote way. The causation
requirement in criminal liability links the perpetrator’s guilt and punishment to the prohibited
harm and serves as an essential tool for measuring the perpetrator’s moral desert and
determining what will be proportionate punishment for the harm caused.98 “Natural events
occur in consequence of some antecedent events” and are governed by the laws of nature.99 It
is the logic of causal laws that given certain conditions it can be said with certainty that
certain result will occur or not. But human actions are wild cards and the law of nature
governs natural events cannot be applied to human beings. Humans act as they choose unless
they are coerced, deceived or fettered so that they cannot freely choose to do what they
desire. Complicity makes a person liable for the crime another independent and autonomous
individual has committed, the normal causation rules in perpetration liability do not apply in
this context.100

Complicity does not require but-for cause, a possibility of but-for relationship would
suffice. 101 Even if in some cases it can be argued that but for the accessory’s
assisting/encouraging the prohibited harm in the target crime would not have occurred as and
when it did, the legal cause test can never be met. The perpetrator’s free, deliberate and
voluntary perpetration has broken any chain of causation between the accessory’s conduct
98
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and the prohibited harm in the target crime. The thumb rule of novus actus interveniens
provides that where a person knowingly intervenes and therefore brings about the prohibited
harm, without being fettered, constrained or deceived by another, his intervening act will
absolve the previous actor of criminal liability.102 Where the so called perpetrator is not
making a free, deliberate and voluntary choice to do the crime, the innocent agency doctrine
will apply and the person who deceives, coerces or compels will be liable for the crime as
real perpetrator. Some scholars argue that accessories can cause through the conduct of the
perpetrator,103 but they are using the word “causation” “in a special or technical sense that
need not conform to our ordinary use of the word, while still trading on what we normally
mean by it.”104 Actually, it is just because causation does not work for assisting/encouraging
that complicity came into being working as soft clay around the contours of perpetration
liability.105 Complicity is marked out from paradigm perpetration liability in that the basis of
complicity is not what the defendant has done but what the perpetrator has done.
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Furthermore, assisting/encouraging is less harmful and less dangerous than perpetration in
that the harmfulness of assistance/encouragement is contingent on the perpetrator’s making
an independent and autonomous choice to commit the target crime. Assisters/encouragers
stand one step further from the prohibited harm because the harm is initiated by the
perpetrator. Therefore, participation is a remote harm, as compared to perpetration, which the
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criminal law seeks to prevent. When we are speaking of remote harm, it is not the literal
spatio-temporal remoteness that matters; rather, it is the remoteness in a sense that such harm
involves certain kinds of contingencies that matters.107 The harmfulness of perpetration is
certain because it initiates the prohibited harm; the harmfulness of participation is not certain
in itself as it is contingent on the perpetrator’s independent choice. It is in this sense that
assisting or encouraging is less harmful than perpetration. Moreover, assisting/encouraging is
less dangerous than perpetration because accessories do not have control over the occurrence
of the prohibited harm and they do not have the fortitude or resolve to commit the crime by
their own hands. As moral agents, we have the capacity to choose to violate the law or not.108
The perpetrator is made fully liable because he or she has unjustifiably caused certain change
in certain circumstances in this world while he or she has full control over the direct action
that produces the harm. But assisters/encouragers not only have no control over the eventual
prohibited harm, but also have no control over the conduct which causes the eventual harm.
They leave it all to the decision of the perpetrator. Assisters/encouragers may never commit
the crime if they are going to use their own hands to do the dirty work. An intention to
assist/encourage the commission of the target crime is different from the mens rea of that
crime. It is easier to imagine killing someone than actually doing it. Did Shakespeare’s Lady
Macbeth have the same mental wherewithal as Macbeth? She certainly had the wherewithal
to encourage, but perhaps not to perpetrate. There is a difference in the mental psychology
and hence dangerousness of a remote party to a direct act of killing. It takes more nerve to
perpetrate than to assist or encourage from one step removed. Treating an accessory the same
as a perpetrator is a form of constructive liability because he or she has neither actus reus nor
mens rea of the target crime.
107
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In the context of extended joint criminal enterprise liability there is a double layer of
constructive liability. D’s participation in the underlying crime is constructed as actual
assistance/encouragement in the collateral crime, and D’s foresight of the commission of the
collateral crime is constructed as sufficient mens rea for complicity, which requires an
intention to assist/encourage knowing all the essential matters of the target crime.109 Such
fictitiously constructed actus reus and mens rea for standard complicity regarding the
collateral crime is further constructed as the requisite actus reus and mens rea of the
collateral crime. Assisting/encouraging the collateral crime is less harmful than perpetration
the collateral crime, and risking the collateral crime is less harmful than assisting or
encouraging the collateral crime; therefore, risking the collateral crime in a joint criminal
enterprise is much less harmful than perpetration the collateral crime. Labelling and
punishing assistance/encouragement and perpetration in the same way is unfair and unjust as
it has infringed the principle of fair labelling 110 and the principle of proportionate
punishment.111 Extended joint criminal enterprise liability adds even more unfairness and
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injustice by allowing a person to be labelled and punished for a much worse wrongdoing
when he or she never perpetrated that wrongdoing, nor did he or she ever assist/encourage
that wrongdoing.

Retributive justice requires fair labelling and proportionate punishment in criminal law. Fair
labelling is a principle of justice immune from challenge112 though it is not explicitly adopted
in some jurisdictions. The principle of fair labelling is widely deployed in many areas of
criminal law,113 such as distinguishing different kinds of homicide114distinguishing theft from
obtaining property by deception115and distinguishing rape from other sexual offences.116 It is
essential to the communication function of criminal law that crime labels should
communicate different degrees of condemnation of different types of conduct, and that crime
labels should be created to reflect the degree of harm-doing and personal culpability.117 Only
when the crime label fairly represents harm-doing and personal culpability would it
communicate to the public, legal professionals as well as the defendant effectively and
therefore reinforce legal compliance. Proportionate punishment is in the core of retributive
justice118 requiring the severity of punishment should be proportionate to the seriousness of
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the criminal conduct of which the defendant is convicted.119 Punishing the offender for his or
her conduct indicates community’s disapproval and reprobation towards that conduct. It is
just because punishment visits blame that it should be proportionate with the offender’s
blameworthiness. Disproportionate punishment is unfair and unjust because it purports to
condemn the defendant for what he or she has done yet visit more or less censure on him or
her than the blameworthiness his or her conduct would warrant.120

According to the principle of fair labelling, not only the type of wrongdoing should be
distinguished with different crime labels but also the degree of wrongdoing should be
represented in the crime labels. 121 Take the typical robbery-murder case for example, a
participant in a joint enterprise of robbery risks the collateral crime murder being perpetrated
by his confederates by remaining in the enterprise after foreseeing the risk of murder being
committed, but he has neither assisted/encouraged the commission of murder nor perpetrated
the actus reus of murder. Labelling risk-taking as assisting/encouraging and then further
labelling such fictitiously constructed assisting/encouraging as perpetration goes against the
principle of fair labelling, because the type and gravity of the participant’s harm-doing (risktaking) is not correctly represented by the crime label (murder). Moreover, labelling the
participant in robbery as a murderer does not reflect his personal culpability (mens rea)
either. The mens rea represented by murder is an intention to kill or cause grievous bodily
harm, but the participant merely has a foresight with regard to the perpetrator’s unlawful
killing.
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The principle of proportionate punishment requires the severity of punishment should be
proportionate to the seriousness of the criminal conduct of which the defendant is
convicted.122 Serious wrongdoing should not be punished leniently and trivial wrongdoing
should not be punished severely. The punishment given to a participator in an extended joint
criminal enterprise case does not match the defendant’s harm-doing which is mere risk-taking
rather than perpetration. Take the robbery-murder case for instance again, taking a risk that P
might kill is much less harmful than the conduct of killing and the D’s foresight that P might
commit murder is less culpable than an intention to kill or cause grievous bodily harm by his
own hands. Punishing D’s risk-taking with punishment designed for unlawful killing with
the intent to kill or cause grievous bodily harm is extremely disproportionate. If people are to
be held equally liable, there should be correspondence in their personal culpability (the
specific mens rea they hold) and the harmfulness of their wrongdoing. Certainly, there is no
such correspondence in the context of extended joint criminal enterprise liability.

Punishing assister/encourager the same as perpetrator has ignored the normative difference
between assisting/encouraging and perpetration and therefore is unjust and unfair. Such
unfairness and injustice is doubled in the context of extended joint criminal enterprise
liability when the defendant is constructively made liable for the collateral crime on the legal
fiction that by joining in the underlying crime he or she has also given
assistance/encouragement to the collateral crime had he or she foreseen the collateral crime
as incidental. It is the severe infringement of principles of fair labelling and proportionate
punishment that we have to abrogate this double constructive liability. If any criminalisation
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is needed to deal with such defendants, it should be done in a way to correctly reflect the
defendants’ harm-doing and personal culpability.

Proposing a New Lesser Offence of Risking Another’s Collateral
Offending

It has been argued above that extended joint enterprise liability should be abolished, but what
options do we have if that abolition is done? English law has inchoate assisting/encouraging
offences enacted in Part 2 of the Serious Crime Act 2007. Would such offences be possible
solutions to deal with cases covered by the current extended joint criminal enterprise
liability? The answer is negative. Though these inchoate offences punish offenders based on
individual liability rather than derivative liability under complicity, they do require the
defendant has done a conduct that is capable of assisting/encouraging the commission of the
target crime.123 But in an extended joint criminal enterprise case, the defendant did not do
anything that was capable of assisting/encouraging the perpetrator to commit the collateral
offence. What he or she did was participating with the perpetrator in the underlying crime,
but this did not necessarily encourage the perpetrator to commit any crime that was foreseen
as a possible incident of the joint enterprise to do the underlying crime. Moreover, the
defendant’s foresight of the collateral crime cannot satisfy the mens rea requirements of any
of the inchoate assisting/encouraging offences in the 2007 Act, which require either an
intention or oblique intention to assist/encourage the perpetrator’s crime.124
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However, the judicial practice shows an inclination, however, to punish people who
participated in an underlying crime with the foresight of a collateral crime being committed,
rather than to let them go free. This is interestingly shown in the case of R v Jogee where
their Lordships provided manslaughter as an alternative to convict the defendant after having
abolished the extended joint enterprise doctrine which would make the defendant liable for
murder.125 But this approach is far from satisfactory. Their Lordships seem to have conflated
constructive manslaughter and complicity by making this recommendation. If D
assisted/encouraged P to do an unlawful act against V, say, inflicting moderate bodily harm
short of grievous bodily harm, and P did as assisted/encouraged causing an unintended
consequence of death, this would render P be liable for manslaughter and D be liable for
manslaughter through derivative complicity. In such a situation there was only one crime
committed by P, which was constructive manslaughter and it is not problematic to make D
liable for manslaughter through derivative complicity. D’s criminal liability for manslaughter
hinges on his assisting/encouraging P to do an unlawful act which causes death unintendedly.
However, cases like Jogee are different in that death of the victim was caused by P’s
deliberate and autonomous choice to commit murder. Here death was an unintended
consequence to D, but it was the purposive, rather than unintended, consequence on P’s part.
In such cases death was caused by the independent murderous act of the perpetrator which
was not assisted/encouraged by D, rather than caused by the act D intended to
assist/encourage.126 It is odd to say that D had assisted/encouraged constructive manslaughter
while P had committed murder. 127 Their Lordships had made a great contribution by
restraining the mens rea element of complicity to intention only; however, I would say, with
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great respect, they had not done equally well, unfortunately, with regard to the defendant’s
liability for the perpetrator’s collateral offending.

It is submitted that it is a wrong per se to risk another person’s perpetration a collateral crime
by joining an underlying crime foreseeing that his or her confederate of the underlying crime
might perpetrate that collateral crime. The foresight and association elements mean it is not a
problem of moral bad luck or moral good luck.128 The participator’s liability for the collateral
crime is not a case of moral bad luck per se, because he or she had foreseen the risk of the
collateral crime being committed but nonetheless made a choice to join the underlying crime
to risk the occurrence of that collateral crime. If the defendant did not join the joint
underlying criminal enterprise such as a bank robbery or gang violence, the perpetrator might
not have been willing to perpetrate the underlying crime on his or her own and thus the risk
of the perpetrator perpetration a collateral crime would have been reduced. It is their joint
enterprise that put the perpetrator in a position where he or she might commit the collateral
offence. Such risk-taking does not warrant full criminal liability on D’s part for the collateral
crime committed by the perpetrator, but it is enough to justify some sort of criminal liability.
The joint enterprise of the underlying offence was the background of the collateral offending
and D acted positively in setting this background. There is public interest in criminalise such
culpable risk creation.129 A person who continues his or her participation in a criminal
enterprise to do an underlying crime after having foreseen the possibility of a collateral
crime, is taking an unjustifiable risk and thus should take criminal liability for his or her
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culpable risk-taking. Such criminalisation could be done by having specific offence130 rather
than through double constructive liability.

Such a risk-taking rationale would encounter problems if it is used to justify labelling and
punishing the defendant in the same way as the perpetrator for the collateral crime because
the wrong-doing in risking another’s crime is quite different in nature and degree from
perpetration the actus reus of that crime with the requisite mens rea. However, this rationale
could work perfectly well for my proposed new lesser offence of risking another’s collateral
offending because the core wrong in this new offence is the defendant’s culpable risk-taking.
The crime label correctly reflects the defendant’s harm-doing (risk-taking) and his or her
personal culpability (recklessness). The conduct element of this new lesser offence would be
that D continued his or her participation in the enterprise of doing an underlying crime
foreseeing the commission of the collateral offence as a possible incident of the joint
enterprise. It is not his or her mere participation in the underlying crime that matters; rather, it
is his or her continued participation after he or she had foreseen the possibility of the
collateral offence being committed that matters. The emphasis is on his or her continual
participation in circumstances where the risk of the collateral offence was very apparent. By
continuing his or her participation with that foresight, D manifested sufficient culpability and
his or her participation in these circumstances warranted some form of punishment.

It is proposed that this offence is a generic offence that could be applied to any sort of crime.
It is also proposed that this offence can only be committed if P has actually committed the
collateral crime. The mens rea element for this new offence is subjective recklessness. As
long as D foresaw that there was a possibility that P might commit the collateral offence it

130

Simester, n. 11 above, 82.

32

would suffice. By continuing one’s participation in a criminal enterprise after having realised
he or she was risking other collateral crimes the defendant was apparently running that risk
unreasonably, so this means the defendant would satisfy the recklessness test when he or she
had that foresight. Where D did not foresee that P might commit a further offence in the
course of the underlying crime he or she should not be liable for this new offence, even if an
ordinary person could have foreseen the commission of that further offence. The
fundamentally different act rule will still have its place in this new offence because the
defendant should only be responsible for what he or she subjectively risked. If the collateral
offending by the perpetrator was fundamentally different from what the defendant had
foreseen or contemplated, the defendant should not be liable for that offence because he or
she did not risk it with awareness.

Conclusion

This paper seeks to provide a normative case for abolishing the doctrine of extended joint
enterprise and replacing it with a new lesser offence of risking another’s collateral offending.
Treating assisting/encouraging in the same way as perpetration infringes the basic criminal
law principles of fair labelling and proportionate punishment and therefore is unfair and
unjust. And such unfairness and injustice is doubled in the context of extended joint criminal
enterprise where the defendant’s full liability for the collateral crime is constructed twice, out
of his or her participation in the underlying crime. English law in the high profile case R v
Jogee has reinterpreted the mental element for complicity liability requiring nothing short of
intention and denied any independent extended joint enterprise doctrine. But their Lordships’
making the defendant liable for manslaughter for the perpetrator’s collateral offending of
murder does not provide us a satisfactory solution. Courts in some other jurisdictions,
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however, refuse to follow R v Jogee and retain extended joint criminal enterprise doctrine as
valid law. It is submitted that proper law reform is needed so as to meet the requirements of
fair labelling and proportionate punishment. A new lesser offence of risking another’s
collateral offending, based on a risk-taking rationale, is proposed. A defendant caught by this
new offence will not be held fully liable for a crime that he or she did not perpetrate or
assisted/encouraged its perpetration, rather, he or she will be made liable for running an
unreasonable risk of a collateral offending by continuing his or her participation in a criminal
enterprise to do un underlying crime. Such criminalisation would allow the defendant to be
labelled and punished fairly in accordance with his or her own harm-doing and personal
culpability.
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